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I.  Executive Summary.
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                 [After requesting that Board staff draft an advisory opinion in this matter], the full Board discussed the matter                                            and voted at its May 22 to issue this opinion and enclosed Notice of Probable Cause.
  
The background facts are straightforward.  [In a calendar year], a total of [an amount in excess of $1,500]       in political contributions have been made to the [official political committee of an elected City Official (the “Committee”), by various individuals associated with [the Contributor]]                                          , and by [businesses associated with the Contributor]. The Board has learned from public records that [another business associated with the Contributor]                                , which made no contributions to the Committee in this time period, is named as a business authorized to operate concessions at [a Chicago] airport in documents transmitted as an Ordinance to and passed by City Council [in] 2017.
The Board has examined publicly available records from the websites of the City Clerk and the Illinois State Board of Elections (“ISBE”), received, in the normal course, information from personnel from the City’s Departments of Law and Aviation, and analyzed these contributions under relevant law.  We present our findings and recommendations below.  

In summary, the Board:

1.  Has determined to take no further action as to any contributions made in 2017 to the Committee by individual executives, employees, or owners of [the Contributor]. Nothing in the records examined causes us to believe these constitute even potential violations of the Ordinance. There would be violations of the Ordinance due to these individuals’ contributions if and only if, at the time an individual made a contribution exceeding $1,500 to the Committee (or to any other City elected official’s committee), he or she was: i) individually doing or seeking to do business with the City; or ii) a registered lobbyist (which none was or is); or iii) was at any time reimbursed for the contributions by the Contributor.  

2. Has determined that the [businesses associated with the Contributor] discussed below [some of which contributed a total in excess of $1,500] to the Committee on [date]) are all “affiliated companies” for purposes of the Ordinance.  Therefore, the Board’s next step is to determine whether any of these [businesses] was “seeking to do business” (as defined in the Ordinance) within six (6) months prior to [the date of the contributions in excess of $1,500].  If the answer is yes, there would be violations of §2-156-445(a) of the Ordinance of [an amount in excess of $1,500] by both the Contributor and the Committee (the recipient). 
3. Has determined that the [business associated with the Contributor] named in the documents transmitted to and then approved by City Council [in] 2017 as OXXXX-XXX (enabling businesses to operate concessions at [a Chicago] airport) was “seeking to do business” with the City because it had a “matter pending before the City Council” in the six (6) months prior to [the date of the contributions in $1,500], that is, a matter “involving concession agreements” at [a Chicago] airport.  Therefore, the Board has also concluded that there has been a violation of the Ordinance by both the Contributor and by the Committee with respect to the [amount in excess of $1,500] in political contributions made in [date] by other [businesses associated with the Contributor].

4.  Advises both  the Committee and [the Contributor], pursuant to the Notice attached to this opinion, to take the steps required under §2-156-445(d) to effect a refund of the excess amount contributed           from the Committee to [the Contributor] on or before  [date] 2017, thus erasing a violation by [the Contributor] and the Committee by operation of law; or, if such refund is not effected, to present the Board a valid reason by that date explaining why reimbursement was not or should not be effected, and, further, that, if neither a refund is effected nor a valid reason presented to the Board explaining why, the Board shall impose the fines provided for in §2-156-465(b) of the Ordinance. 
5.  Will make public a summary of its advisory opinion, determinations, and follow-up action by the parties, in accordance with the Ordinance’s strict confidentiality provisions, and inform the other 52 elected City officials as well as potential candidates for elected City office for the upcoming 2019 Consolidated Municipal Elections of its interpretation of the Ordinance.

II. Relevant Facts.  The “D-2” filings made with the Illinois State Board of Elections (the “ISBE”) by the Committee show that, since [a date six months before the ordinance was passed], the Committee has reported receiving [an amount in excess of $1,500 in a single calendar year] in contributions from individuals associated with the Contributor, and [an amount in excess of $1,500] from [businesses associated with the Contributor].
On or about             2016, an    LLC (“the LLC”) was one of three (3) bidders that responded to a request for proposals “(RFP”) issued by the Chicago Department of Aviation (“Aviation”).  On              2017, by vote of City Council, the LLC was awarded the master concession agreement at [a Chicago] Airport.  The operative document for this transaction is the “CONCESSION REDEVELOPMENT and MANAGEMENT LEASE AGREEMENT BY AND BETWEEN CITY OF CHICAGO AND [THE]               LLC” (“CRAMLA”), ratified by the City Council on [date] 2017.

The CRAMLA is a master concession and lease agreement between Aviation and the LLC.  Importantly, neither [any business associated with the Contributor] nor any of the other 50 or so food or retail establishments that will operate stores at [a Chicago] airport are signatories to contracts directly with the City for these operations.  Rather, the LLC will have entered into subleases in the form attached as Exhibit O to the LLC’s master lease with Aviation, which is part of the CRAMLA.  These subleases will entitle the food or retail establishments to conduct business at [a Chicago] airport.

                 Businesses that do or will operate stores at [the airport] are referred to as “Subtenants” in the CRAMLA. This is a phased-in project; additional retail and food operations will open in time.
The Board reviewed public reports filed with the ISBE by the Committee from [for several years]. From the “D-2” filing the Committee made on [date], 2017, we confirmed the contributions made on [a date within six (6) months prior to the date on which the ordinance was enacted by City Council], by    individuals and [businesses associated with the Contributor]                                                                                                               .                                                                                                                   .  The ISBE’s website shows there have been no refunds from the Committee to any of these 2017 contributions as of the date of this opinion.  
III. Law and Analysis.  The Ordinance prohibits certain persons from making, and the political committees of incumbent City elected officials or candidates for elected City office from accepting, political contributions in excess of $1,500 per calendar year.
  There are three (3) categories of persons subject to this contribution limit: i) registered lobbyists; ii) persons who are or have been “doing business” with the City or its named sister agencies for the previous four (4) years; or iii) persons who are “seeking to do business” with the City or its sister agencies.  The term “doing business” with the City or a named sister agency is defined in §2-156-010(h) as “any one or combination of sales, purchases, leases or contracts to, from or with the City or any City agency in an amount in excess of $10,000 in any consecutive 12 months.” (Emphasis added.) The term “seeking to do business” is also defined in two (2) places in the Ordinance, as discussed below. 

A. Were any contributors registered lobbyists?  There is no evidence that any individuals (that is, any “natural persons”) who made these contributions lobbied on behalf of [the Contributor]. Board records show that none has ever registered with the Board as a lobbyist, and that, since 2010, [the Contributor] has had [a number]        of individuals registered as “outside” “contract” lobbyists on its behalf (who are not at issue in this case). 
B. Were any contributors doing business with the City? Together with dozens of other businesses named in the CRAMLA, [a business associated with the Contributor] is entering into a “Sublease” with the LLC to operate   at [a Chicago] Airport.  The City is not a signatory to these Subleases, which would be between the operating businesses and the LLC itself.  Per the definition of “doing business with the City,” a person must have a contract “to, from, or with the City,” and, pursuant to Board case law, be in privity of contract with the City, to be deemed to be “doing business” with the City for purposes of the Ordinance’s political contribution limitations.  See Case No. 16006.A. Thus, the Board concludes, the [business associated with the Contributor] is not “doing business with the City” by virtue of entering into a Sublease with the LLC. 
C. Were any contributors seeking to do business with the City?  Our analysis is limited to ascertaining whether any         [business   associated with the Contributor] was “seeking to do business” with the City within six (6) months prior to contributions from the other [businesses associated with the Contributor]                                                    . If so, then this business and any “affiliated companies” would be subject to the Ordinance’s annual $1,500 political contribution limit as though they were all the same contributor. They would have exceeded that limit, in violation of the Ordinance, as [an amount in excess of $1,500] was contributed to the Committee by [businesses associated with the Contributor] on [dates within a single calendar year]. 

As cited in footnote 3, for purposes of these political contribution limitations, the Ordinance defines “seeking to do business” in §2-156-445(a) in relevant part as any matter that was “pending before the city council or any city council committee in the six months prior to the date of the contribution if that matter involved the award of … concession agreements …” (emphasis added).
There are two separate categories of contributors in this matter.
1.  Contributions by individual executives or other [natural] persons [associated with the Contributor]. The first category comprises individuals associated with [the Contributor], who contributed [an amount in excess of $1,500 [in a single calendar year]. According to the Committee’s D-2,                          these contributions total [an amount in excess of $1,500] in [a calendar year].  Both the Ordinance and Board case law make clear that contributions in excess of $1,500 in a calendar year to a single candidate for City elected office or elected City official from an individual employee, officer, director, partner, or owner of an entity that is itself subject to the limitation are not aggregated with that entity’s contributions, or do not thereby violate the Ordinance, unless: i) the entity reimburses the individual for the contribution(s); or ii) the individual is independently doing or seeking to do business with the City or sister agency, or iii) the individual is a registered lobbyist.
  It provides:

“For purposes of subsection (a) above [the $1,500 per candidate or elected official person per year limitation] an entity and its subsidiaries, parent company or other affiliated companies, and any of their employees, officers, directors and partners who make a political contribution for which they are reimbursed by the entity or its affiliates shall be considered a single person.  However, nothing in this provision shall be construed to prohibit such an employee, officer, director or partner from making a political contribution for which he is not reimbursed by a person with whom he or she is affiliated, even if that person has made the maximum contribution allowed under subsection (a).”

Nothing in the records reviewed cause us to believe there has been reimbursement from the Contributor or [any businesses associated with the Contributor] to any contributing individuals. Thus, the Board has concluded that there is no action to take with respect to any of these individuals’ contributions.
2.  Contributions from [businesses associated with the Contributor]. The second group comprises the contributions, totaling [an amount in excess of $1,500], made to the Committee [in a single calendar year] from [businesses associated with the Contributor] under the umbrella of the Contributor.
i. Were the [businesses associated with the Contributor]affiliated companies?   The threshold issue as to these [businesses’] contributions is whether these [businesses associated with the Contributor] and any [business] that will operate at [a Chicago] Airport (which did not make contributions) all together constitute “otherwise affiliated companies.”  If the Board concludes that they do, and then concludes that any [business that will operate at [the Chicago] Airport was “seeking to do business with the City,” there would be an excessive contribution of [an amount in excess of $1,500] (and an Ordinance violation) by these [businesses], and by the Contributor.
We conclude that all these [businesses associated with the Contributor] do constitute “affiliated companies” for purposes of the Ordinance.  They fall within the criteria for “affiliated companies” set forth in prior Board case law: they directly or indirectly control, or are controlled by, or are under common control by, the Contributor.  As the Board has stated, indicia of control include, but are not limited to: interlocking management or ownership; identity of interests among family members; shared facilities/equipment; common agents; overlapping assumed business names; and common use of employees.
  The Board finds that all [businesses associated with the Contributor] are affiliated.

ii. Were [any businesses affiliated with the Contributor]seeking to do business with the City? Therefore, we focus on the critical issue in this case: was any [business associated with the Contributor] intending to operate at [a Chicago] Airport occupy the status of “seeking to do business” within the six (6) month period prior to the date other [businesses associated with the Contributor] made their contributions to the Committee?  
We note, again, that no [businesses affiliated with the Contributor] identified in the CRAMLA as a Subtenant    made contributions during this relevant period.  Rather, all contributions came from other [businesses affiliated with the Contributor]. However, we have concluded that all [businesses associated with the Contributor] are “affiliated companies” for purposes of §2-156-445(b) of the Ordinance. Thus, all their contributions are aggregated together and constitute, in effect, a single contribution [in excess of $1,500 made to the Committee in a calendar year]. Therefore, if any of these [businesses associated with the Contributor] was “seeking to do business with the City,” then the Contributor would, by operation of law, be deemed to have made contributions in excess of $1,500 to the Committee        , in violation of §2-156-445(a) of the Ordinance. 

To analyze this, we first address the “timing” issue: for the Board to conclude that a person is “seeking to do business” at the time its contributions exceed $1,500 to a single elected City official or candidate for City elected office (or to their committees), the person (or its affiliated companies) must have had a matter pending in the City Council (the matter must be one of the types identified, including concession agreements) within the six (6) month period prior to the contribution(s) it made that exceeded $1,500 in the year. Here, the contributions made by [businesses associated with the Contributor] were made within six (6) months of the period in which the CRAMLA was pending before City Council.
 
Second: the crux of this matter is whether any  [business associated with the Contributor] named in Exhibits to the CRAMLA  , which was transmitted to and approved by City Council, had “a matter pending before City Council” for purposes of §2-156-445(a) of the Ordinance, and can be deemed to have been “seeking to do business,” even though the matter ratified by City Council on[date], 2017 consists of a lease and a concession agreement to which no [business associated with the Contributor], nor any other                      (business that intends to operate at [the Chicago] airport, for that matter), is a signatory.  This is a question of first impression for the Board.
The [business affiliated with the Contributor]  (and nearly 50 other businesses that would operate concessions at [the Chicago airport]), are explicitly named in the CRAMLA as “Subtenants.”  The CRAMLA was transmitted to and approved by City Council. The term “Subtenant” is defined in the CRAMLA as “a Subtenants [sic] of Tenant as approved by the Department [of Aviation] in accordance with Article 3 hereof.” Additionally, our analysis of the CRAMLA shows a direct nexus between the City (through Aviation) and the Subtenants, including the [business associated with the Contributor], through which the City envisions exercising a high degree of control over the retail space at [a Chicago airport] and over many aspects of the operations of all retail and restaurant Subtenants conducting business there. For example:
 ● Article 3, entitled “SUBLEASING TO SUBTENANTS,” provides, in ¶3.1, “Nature of Subtenants,” the parties agree that: “All concession offerings and brands must be consistent with the CDA [Department of Aviation]-Approved Tenant Concept/Development Plan, as described [and so titled] in Exhibit B.” Exhibit B in turn contains, among other things, the names of [businesses associated with the Contributor] (and other Subtenants). That is, these businesses, as well as all other presumed operators, appear in the ordinance that was passed by the City Council on [date]   , 2017, and their identities were known to the City Council prior to passage. Exhibits B and F. Further, in ¶3.2, “Selection of Initial Operators,” the parties agree that:

“The Tenant [the LLC] will identify, select, and enter into subleases and operating agreements with Subtenants to develop and operate the Concessions locations consistent with Exhibit B. Subject to the Limitation of Ownership described below, the Tenant may self-operate one or more concessions locations. All concession offerings and brands must be consistent with the Tenant's Development Plan, and are subject to the City's approval.” [Emphasis added] 

The City, then, retains the right to approve all concession offerings and brands, which must conform to the Tenant’s Development Plan, which must be approved by the City. Moreover, any substituted Subtenants must be approved by the City (the Commissioner of Aviation). ¶3.4. Any change to the Concession Plan must be approved by the City. ¶7.1. Comparing ¶¶3.4, 7.1 and 7.2, the Initial Operators or Subtenants did not file EDSs (“Economic Disclosure Statements” filed with the City by a party who seeks to do business with the City), but the Tenant could require that. 
● ¶7.8, entitled “Concession Monitoring,” provides that:

“Tenant shall use commercially reasonable efforts to cause its Subtenants to maintain the Concession Premises in a clean … condition in accordance with the service and operating standards which have been reviewed and approved by the City … In addition Tenant shall conduct formal performance audits of a selection of the Concession Premises on a quarterly basis and more frequently as needed, without notice to any Subtenants … The City reserves the right to participate in such audits, at its discretion and at its own expense, to conduct its own audits in accordance with the provision hereof; without notice to any Subtenants and to request that Tenant conduct an audit at a time scheduled.  The City may enter any Concession Premises for the purposes described hereunder, at any time, without notice to Tenant or any Subtenants ...  If the City determines that a Subtenants [sic] has failed to properly correct any deficiency after receiving notice from Tenant, the City shall have the right, but not the obligation, to so notify the Tenant in writing as to the steps to be taken by Tenant and Subtenants and Tenant shall thereafter pursue any and all other appropriate remedies available pursuant to the Sublease, and at law or in equity.  The City expressly reserves the right to establish its own concession monitoring program and Tenant agrees to comply with and to cause its Subtenants to comply with the provisions of the City’s concession monitoring program following sixty (60) days prior written notice to Tenant by the City.” 

● Exhibit O is the “Form of Sublease Agreement.” In Article 2, “Definitions,” any Subtenant subjects itself to the Concession Plan “submitted under the Master Lease” [or the CRAMLA]. That plan is set forth in Exhibit B and contains the names of the businesses. 

● In Section 3.4 of the form sublease, “Master Lease Acknowledgements,” the parties, that is, the “Landlord” (the LLC) and the “Tenant” (the “Subtenant” in the Master Lease, including the [businesses associated with the Contributor]) agree that: 

“(a) Landlord and Tenant acknowledge that the continued operation of the Airport as a safe, convenient and attractive facility is vital to the economic health and welfare of the City, that the City's right to supervise performance of the overall concession programs in the Airport is a valuable right incapable of quantification and that Tenant [that is, the businesses affiliated with the Contributor] shall conduct itself in a first-class, businesslike, efficient, courteous and accommodating manner.”
● In Article 16 of the form sublease, discussing bankruptcy, the Subtenant specifically affirms: 

“Tenant acknowledges that the continued operation of business in the Premises in the manner and upon the terms set forth in this Agreement [Sublease] are of a special importance to Landlord and the City and the operations at the Airport.” ¶16(j).
The bidders on Aviation’s RFP proposed various Subtenants to Aviation, which is when the City learned about them; Aviation listed acceptable Subtenants  (referred to as “initial operators”) including these [businesses associated with the Contributor] in the ordinance (these operators, by this time, knew of their selection and inclusion by Aviation) in order to transmit a complete package to City Council for its approval of the airport concession project; once City Council approval was given, absent some legal or business problem, those approved Subtenants became the Subtenants to the LLC pursuant to CRAMLA. However, as this is a phased project, many Subtenants have not executed their Subleases.

However, we again point out that the CRAMLA, which arose out of the RFP process, and is “the matter pending before City Council” in question, was an agreement between the City and the LLC (which is not “affiliated” with the Contributor).  The plain language in the Ordinance is that “seeking to do business with the City” includes “any matter that was pending before the City Council in the six (6) months prior to the date of contribution if that matter involved … concession agreements.”  The above factors having been considered carefully, we conclude that these   businesses that will operate stores at [the Chicago] Airport that were explicitly named in the CRAMLA, were “seeking to do business” with the City.

First, it is reasonable to assume that the Ordinance’s drafters knew airport concession agreements typically involve a master concessionaire, like the LLC here.  In our judgment, the phrase “involving … concessions agreements” cannot be limited solely to the master concessionaire, which functions as an “inside dealmaker,” a “middleman.”  Rather, the Ordinance must be read to include the retail businesses and food providers named in documents transmitted to the City Council for its approval, because it is these businesses and food providers, not the master concessionaire, like the LLC here, that have “brand recognition” and will showcase the concession plan that the City envisions for its airports.
Second, a public sector unit must use its infrastructure – here an airport – for the public good. To do this, it often seeks the assistance from the private sector.
  Here, the City has in effect combined with the LLC to manage and sublease the concessions, and, together with all the Subtenants, including the food providers and retailers, to operate the concessions. Put another way, the arrangement between the City, the LLC, and each of the Subtenants is one of interdependence, as evidenced in the CRAMLA, most pointedly Exhibits B (the Concession Plan), F (the Redevelopment Plan), and O (the Sublease and License Agreement).  As expected in this type of business model, the City is concerned with the successful operation of [hte Chicago] Airport and thus requires certain assurances from the LLC and each Subtenant: 

“(a) Landlord and Tenant acknowledge that the continued operation of the Airport as a safe, convenient and attractive facility is vital to the economic health and welfare of the City, that the City's right to supervise performance of the overall concession programs in the Airport is a valuable right incapable of quantification and that Tenant shall conduct itself in a first-class, businesslike, efficient, courteous and accommodating manner.”  Exhibit O, ¶3.4. 

This clause makes clear that the City expects the Subtenants (and the LLC) to protect the City’s valuable infrastructure. The City provided the infrastructure, but the Subtenants operating the concessions must conform to the CRAMLA and the City’s conditions and expectations. To achieve this, it was critical for the City to develop and appropriately control a plan. That plan is the CRAMLA. More specifically, the City and the LLC developed Exhibit B, titled “CDA-Approved Tenant Concept/Development Plan.” That exhibit sets forth the Concession Plan criteria approved and used by the City to determine each Subtenant, including: i) who is the Subtenant; ii) what is the concession concept; iii) what is its brand; and iv) in which category of business is it? But, the Concession Plan goes further. It actually lists the “CDA-Approved” (Aviation) Subtenants, by name. In sum, by including this plan in the CRAMLA, the City requires the Concession Plan to function as designed by and through the LLC and each Subtenant.
Although the Subtenants named in Exhibit B to the CRAMLA did not file Economic Disclosure Statements (“EDSs”), a fair reading of Exhibit B and the use of the term “initial operators” leads to the conclusion that the list in Exhibit B of Subtenants’ names corresponds to the names of the Initial Operators, a term specifically referred to in the CRAMLA. This is an important point, because, as part of the ordinance ratified by City Council vote on [date] 2017, this list of names was taken from RFP bidders, then placed in the ordinance by Aviation, then transmitted to the City Council, and then the City Council approved it – in effect, approving the named Subtenants. Moreover, reading the CRAMLA as a whole, it is clear that the Subtenants listed on Exhibit A were meant to be approved by City Council as the “Initial Operators.” Unlike these Initial Operators, other (future) Subtenants must file an EDS. CRAMLA Exhibit O, Sublease ¶12.2. The Initial Operators did not file EDSs, being approved directly by City Council; future Subtenants will use the City Council route to become airport concessionaires (and will file EDSs and follow that process instead).
To properly operate the concessions at the airport using an interdependent business model, discussed above, the City listed the Subtenants in its documents (these Subtenants were then approved by City Council).  All these documents were presented to City Council as a whole, including contracts to which the Subtenants will be signatories. Accordingly, it is reasonable to conclude, in light of [businesses associated with the Contributor’s] owners’ knowledge of their inclusion in the ordinance, that these [businesses], as Subtenants, had a matter involving concession agreements before City Council, and thus were “seeking to do business with the City” as parties who were part and parcel of a complex contract included in an ordinance introduced to City Council. The CRAMLA existed to ensure that the City and the private sector entities evidenced their agreement to operate at [the Chicago] airport in the manner designated by the City. 

For the foregoing reasons, we conclude that each named Subtenant in the ordinance approved by City Council on              2017 obtained certain rights and has or will agree to undertake specific obligations to the City and the LLC, and thus was “seeking to do business with the City” by having had a matter pending before the City Council “involving concession agreements” within the meaning of §2-156-445(a) of the Ordinance. 
For these reasons, then, we also conclude that both the Contributor and the Committee violated §2-156-445(a) of the Ordinance by respectively contributing and receiving [an amount in excess of $1,500] in political contributions                               within six (6) months of having a matter pending before City Council involving concession agreements.
IV. Determinations, Conclusions, and Advice.  Accordingly, the Board makes the following determinations and conclusions:
1. The Board determines that it will take no further action with respect to the individual contributions made by employees, executives, owners and relatives of owners of the Contributor. There is no cause for the Board to believe that any of these contributors were individually doing business or seeking to do business with the City or a sister agency; Board records show that none was a registered lobbyist with the Board; and there is nothing in the record to cause us to believe they were reimbursed. 
2. The Board determines that, as a matter of law, to be deemed to be “seeking to do business” with the City by virtue of operating a retail store or restaurant (a “concession”) at one of the City’s airports, and have a “matter pending before City Council,” pursuant to §2-156-445(a) of the Ordinance, a person or entity must be named in documents transmitted to City Council as a master concessionaire, tenant, or subtenant.  If a political contribution exceeding $1,500 is made by such a person, or by an “affiliated company,” within six (6) months of the time the concession matter was pending before City Council, then a violation of the Ordinance will have occurred by both the contributor and recipient political committee.
3. The Board determines that [the Contributors] and its businesses that will operate at [a Chicago] Airport are “affiliated companies,” for purposes of §2-156-445(b) of the Ordinance.
4. The Board concludes that, because [businesses affiliated with the Contributor] made a total of [an amount in excess of $1,500] in contributions to the Committee                     , and [other businesses affiliated with the Contributor] were explicitly named as Subtenants in the CRAMLA that was transmitted to City Council and then approved by Council vote on [date] 2017, and all these businesses were “affiliated companies,” the Contributor and the Committee each violated §2-156-445(a) of the Ordinance.  However, per §2-156-445(d), this violation can be erased by operation of law if the excess amount of the contribution                is refunded to the Contributor by the Committee within 10 days of knowledge of this violation.
5. The Board has voted to issue “10 day letters” to the Contributor and to the Committee (with a copy to the Office of the Inspector General, to inform it of the status of this matter, if that office desires to investigate aspects in the matter other than excessive contributions), pursuant to §2-156-445(d). As provided in that section, this violation will be erased by operation of law if the excess amount contributed  by the Contributor              is refunded to the Contributor by the Committee within 10 days of knowledge of this violation. Because the time to request a reconsideration of this opinion is 14 business days from the date of its issuance, the Board has extended the time to effect this refund to 14 business days from today, that is, until the close of business                     2017.

As explained in the enclosed Notice, the Board respectfully requests that the parties inform us whether and when this refund is effected, or explain why they believe no refund is required, and advises the parties that, should neither that refund nor a valid explanation for no refund be presented to the Board before the close of business on          2017, the Board would then, on or after          2017, pursuant to §2-156-445(d), impose the penalties provided for in §2-156-465 (b)(5) of the Ordinance. This would be a fine of three times (3x) the amount of the excess contribution, imposed on the both the Contributor and the Committee, that is, [an amount in excess of $1,500 x 3] to each. 
Our determinations, conclusions, and advice are based on the facts presented in this opinion, and on the application only of the Governmental Ethics Ordinance to these facts. If the facts are incorrect, please advise us, as that could change our determinations, conclusions, or advice. Other laws or policies may apply                                         
V. Reliance and Reconsideration. This opinion may be relied upon by any person involved in the specific transaction or activity with respect to which this opinion is rendered; the Contributor or the Committee may rely on the advice, conclusions, determinations, and recommendations in this advisory opinion in the event of an investigation. Should either the Contributor or the Committee desire a reconsideration of this opinion, please notify us in writing within 14 business days, that is, no later than          2017, explaining any material facts or circumstances that were not before us when we deliberated on this opinion. 

We appreciate in advance your assistance in effecting the Board’s determinations, conclusions and advice.
_______________________
William F. Conlon, Chair
� While the Board itself requested and issues this opinion, the factual circumstances described in it involve [the Committee]                                            , and the Office of Inspector General.  In this opinion, the Board makes recommendations to all these persons.  Hence we are forwarding a copy of the opinion and Notice to them, but remind recipients that advisory opinions and adjudications issued by the Board are confidential, except as necessary to carry out the Board’s powers and duties or enable another person to consider and act upon the Board’s notices and recommendations.  See §2-156-400 of the Municipal Code of Chicago.  Pursuant to Board Rule 3-9(2), persons whose conduct is the subject of an opinion may disseminate that opinion, provided they do not reveal the identity of any other person whose conduct is involved, unless that other person waives confidentiality in writing with our office.


� This is Oxxxxxxxx


� The relevant subsections are §§2-156-445(a) and (b), entitled Limitation of contributing to candidates and elected officials. They provide:





(a) No person who has done business with the city, or with the Chicago Transit Authority, Board of Education, Chicago Park District, Chicago City Colleges, or Metropolitan Pier and Exposition Authority within the preceding four reporting years or is seeking to do business with the city, or with any of the other aforementioned entities, and no lobbyist registered with the board of ethics shall make contributions in an aggregate amount exceeding $1,500.00: (i) to any candidate for city office during a single candidacy; or (ii) to an elected official of the government of the city during any reporting year of his term; or (iii) to any official or employee of the city who is seeking election to any other office. For purposes of this section all contributions to a candidate’s authorized political committees shall be considered contributions to the candidate. A reporting year shall be from January 1st to December 31st. For purposes of this subsection only “seeking to do business” means: (i) the definition set forth in Section 2-156-010(x); and (ii) any matter that was pending before the city council or any city council committee in the six months prior to the date of the contribution if that matter involved the award of loan funds, grant funds or bond proceeds, bond inducement ordinances, leases, land sales, zoning matters, the creation of tax increment financing districts, concession agreements or the establishment of a Class 6(b) Cook County property tax classification.





(b) For purposes of subsection (a) above, an entity and its subsidiaries, parent company or otherwise affiliated companies, and any of their employees, officers, directors and partners who make a political contribution for which they are reimbursed by the entity or its affiliates shall be considered a single person. However, nothing in this provision shall be construed to prohibit such an employee, officer, director or partner from making a political contribution for which he is not reimbursed by a person with whom he or she is affiliated, even if that person has made the maximum contribution allowed under subsection (a).





� We note here that, as the Board has recognized in previous cases, this is what the Ordinance unambiguously states, and it is based on fundamental corporate law. See Case Nos. 89005.A; 90060.A; 16034.Q.  





� See Board Case Nos. 03010.55CF; 13043.A.





� Over the years, the Board has considered the issue of how to interpret the language in the definition of that term in §2-156-445(a), that is, “any matter that was pending in the City Council … in the six months prior to the contribution if that matter involved … leases … or concession agreements.” After numerous iterations, the Board adopted the interpretation that “a contributor, while occupying the status of a person ‘seeking to do business,’ may not contribute more than $1,500.”  Sounds simple, but it’s not. A person occupies the status of “seeking to do business” if the person has either taken any action within the six months prior to the person’s political contribution to obtain a City contract, business, or lease, or, if there is or was a matter pending before City Council for the six (6) months prior to the person’s contribution if that matter “involved,” among other things, leases or concession agreements.  This means that a company would not be prohibited from making a $10,000 contribution to a City elected official prior to the time its matter is introduced to City Council, or could make a $10,000 contribution to that elected official seven (7) months after its matter was passed by City Council, all other things being equal.


� Shaw, L. et al. “Concessions in Transport,” TWU Papers, The World Bank: November 1996 (explaining public sector concessions and other business models utilizing the private sector). � HYPERLINK "http://siteresources.worldbank.org/INTRAILWAYS/Resources/twu_27.pdf" �http://siteresources.worldbank.org/INTRAILWAYS/Resources/twu_27.pdf� 
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