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We have opened Case No. 12001.CNS in this matter.  This is definitely the law school-exam question of the month.  In fact, of the last 3 months! It's hard to top this situation, in its factual simplicity and legal complexity. Richard Superfine, our Legal Counsel, has done quite a bit of research and analysis, and his creative thinking on this guides our advice. 

 

Facts.  The facts presented are simple: Alderman Arena (the "Alderman") rents space for his City office from a landlord, The Law Offices of Seward & Szczygiel (the "Landlord").  The Landlord has applied for financial assistance through the City's Small Business Improvement Fund (SBIF), and intends to renovate its own offices with the proceeds--including the Alderman's City office. The renovations are limited to HVAC and electrical improvements.  The question is whether the Governmental Ethics Ordinance prohibits this.

 

Conclusions.  Nothing in the Ordinance prohibits this transaction from going forward.  But we recommend that the Alderman and his landlord either: i) consider a reimbursement by the alderman/City to the landlord for any improvements to his leasehold through his aldermanic account--this may be accomplished through raised rent pursuant to the terms of the written lease; or ii) in the alternative, should the Landlord decide not to increase the rent for this reason, that the Alderman declare the value of the benefits to his office--which in turn benefit the City--as a gift accepted on behalf of the City.  And, either way, we recommend that Alderman Arena himself not participate in nor have any input into decisions made by the City (or by SomerCor 504 Inc., the City's agent that manages the SBIF program) as to whether the Landlord receive SBIF assistance.

 

There are several Ordinance sections relevant to this question.  We have no cases directly on point.  However, we do have cases that provide some guidance.  

 

1.  Financial Interest in City Business.   § 2-156-110 prohibits any City employee or elected official from having a financial interest in any City contract, business or work.  "Financial interest" is defined in § 2-156-010 (l) as any interest as a result of which the owner currently receives or is entitled to receive in the future more than $2500 per year, or any interest with a cost or present value of $5,000 or more. The Alderman has no ownership in the premises; he is at most the official representative of the tenant, which is the City.  Thus, as our Board has interpreted this prohibition, he does not have a financial interest in his own name or in the name of another in the City business that would be formalized as a SBIF loan to his landlord. In this respect, this situation is similar to a case the Board decided in 1993.  There, the father of a sitting alderman applied for rehab loan from the Department of Housing to improve a building he owned, but in which the alderman, his child, had no ownership interest, though the alderman rented a unit in the building, and stood to inherit (part of the) the building after the death of the owner.  The Board concluded that no provision in the Ethics Ordinance addressed and thus prohibited the transaction.  But in strong wording, it recommended that that transaction not be closed, due to the "overwhelming appearance of impropriety" it would have created.
 http://www.cityofchicago.org/dam/city/depts/ethics/general/AO_InterestCityBusiness/93037.A.pdf  (See also Cases 91052.A and 01046.A, in which the Board concluded that City employees who were contractors on projects funded by the City for public applicants for construction assistance did not have a financial interest in those projects:
 http://www.cityofchicago.org/dam/city/depts/ethics/general/AO_InterestCityBusiness/91052.A.pdf .)
Assuming that the Alderman has no personal economic interest in his Landlord being awarded the SBIF funds (i.e. assuming there is no "side agreement" between the Alderman and his Landlord that there will be some personal monetary benefit to the Alderman if his Landlord is awarded SBIF assistance, such as a gift or political contribution, cf. Case No. 94017.A.  We note that this current situation does not, in our judgment, present a serious appearance of impropriety, given that: i) the Alderman and his Landlord are not related; and ii) this is the Alderman's City service office, not his residence; and iii) he has, in comparison with the alderman in the 1993 case, a transient interest in the improvements, and does not stand to benefit in the future from the increased monetary value to the premises through inheritance.  Nonetheless, he and his aldermanic office or aldermanic "stature" will benefit.  But by how much?  Thus, unlike in that 1993 case, here, the public will, in some way, benefit from the renovations to the Alderman's City office, though it may be difficult to quantify this accurately. 

 

2.  Conflict of Interests; Appearance of Impropriety.  § 2-156-080(a) prohibit a City official, such as an alderman, from participating in any governmental decision with respect to a matter in which he has any economic interest distinguishable from that of the general public. And -080 (b)(1) prohibits an alderman from voting on any such matter pending before City Council.  We believe that Alderman Arena does not have an economic interest in his office's lease, given that it is paid with his City-allotted budgeted appropriation, not his own personal funds. Nonetheless, were he to recommend that his landlord receive a City loan, such as a SBIF, it might give rise to an appearance that this landlord was receiving special treatment by virtue of its lease with his City office.  Thus, we recommend that he refrain from making any recommendations on behalf of his office's landlord.

 

3.  Gifts.  Is the value of the improvements to the leased premises a gift? If so, to whom?  It is not a gift to the Alderman personally, even though, in some remote way, he may benefit from it (e.g., as a stretch, it could be argued that the more comfortable and modern office leaves constituents with a more favorable impression, leading them to vote for or continue to vote for him should he run for re-election in 2015, or for some other elected office).  This is, however, too remote to have legal importance.  But is it a gift to the City? It may be, because the City, the residents of his ward, and the businesses that interact with his office in the premises benefit in some fashion. But if the value of the improvements to his leasehold are considered a gift, would that preclude the parties from re-negotiating the lease, say, for an increased price term?  It may--because if it's considered a gift, then the landlord has agreed not to raise the rent for the current term of the lease.  It is beyond the purview and authority of the Board of Ethics to determine whether this is a gift, or whether the City and the landlord should even consider or agree to an increase in the rent. But, we believe that it is one or the other.  Thus, should the Landlord here decide that it will not raise the rent for the current lease term (even assuming that the lease instrument allows that, and that there is not a countervailing offset for the inconvenience experienced by the alderman during the construction period), then we advise that the alderman accept the improvements to his leased office as a gift to the City.  His office can then send us a letter or email valuing the gift at whatever the Landlord decides, after considering the relevant factors, such as temporary inconvenience to the tenant due to construction, lowered utility bills, improved comfort, etc.  The precise value may not truly be quantifiable; thus, language stating that the total cost of the improvements was $__, and the parties in good faith estimate that $__ of that inure to the benefit of the aldermanic office and thus the City, will suffice. 

